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ORDER

PER Ms. MADHUMITA ROY - JM:

The instant appeal filed at the instance of the@dfant is
directed against the order dated 26.10.2023 pasbgd the
Commissioner of Income Tax (Appeals) -3, ChennaClT(A)")
arising out of the intimation order dated 20.03.202assed by the
Assessing Officer, under Section 143(1) of the Amt Assessment
Year 2018-19.

2. We have heard the rival submissions made byrdspective
parties and we have also perused the relevant nedseavailable

on record.
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3. The appellant was a salaried individual and veasployed
with Shell India Market Private Limited and was $ean an
international assignment to Australia from'2Rovember, 2017 to
14" November, 2018. As the appellant worked in AuB&rahe
was required to offer salary income earned therf@inthe period
commencing from 27 November, 2017 to 1% November, 2018 to
tax in Australia and accordingly tax was duly paid the salary
earned in Australia. Naturally, the tax on sucHhHasa income
earned by the appellant in Australia is not to kedpin India as
the same would be paid twice. In order to avoidilol@ taxation
on salary income for the period commencing from"2November,
2017 to 3%' March, 2018, the appellant claimed Foreign Tax
Credit (‘FTC’) to the tune of Rs.6,38,960/- for @ already paid
in Australia as per Section 90 read with Article(24 of the India-
Australia Double Taxation Avoidance Agreement (‘DAA read
with CBDT Circular 333 dated"® April, 1982. The appellant in
support of such claim of FTC filed Form No0.67 on'.March
2019. The Ld. AO (CPC) has denied the claim of élpant in
respect of FTC on the ground that the appellant hadfiled Form
No.67 read with Rule 28 of the IT Rules i.e. thatement of
income from a country or specified territory outsithdia and FTC

within the time limit prescribed under Section 1390©f the Act.

4. The case of the appellant before the First Afpgtel
Authority and before us as well is this that he haarified and
submitted Form No. 67 on the Income Tax Portal d¥ March,
2019 as against due date of®33uly, 2018 when the return of
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income was submitted under Section 139(5) of thd.Adurther
that, the claim of FTC categorically disallowed fbling of Form
No.67 after the due date of filing of return of ome under
Section 139(1) of the Act as the crux of the casede out by the
appellant. However, the appeal preferred by thpedliant against
the intimation under Section 143(1) of the Act isdufor the
return of income filed under Section 139(5) of tAet on 11"
March, 2019 was rejected, particularly, on this @gmnd that the
JCIT has not been conferred with any such delegatbpower to
codone the delay in filing Form No.67. It was fluetr mentioned
in the order impugned before us that the appellamtthat event,
requires to approach the appropriate competentaitghto get the
delay in filing Form No0.67 condoned. At the timé loearing of
the instant appeal, the Ld. Counsel appearing floe assessee
before us stated that the issue is squarely covésethe judgment
passed in the Co-ordinate Bench in the case of KelNaaj
Hutheesing vs. ITO in ITA No. 559/Ahd/2022 for A.Y2019-20,
the copy whereof is annexed with paper book fileg the

appellant before us.

5. On the contrary, the Ld. DR relied upon the argassed by

the authorities below.

6. On the basis of the available fact it appealst tine appellant
had already offered tax to Australia on income earmherein from
the period from 2% November, 2017 to 31 March, 2018 and in
order to avoid double taxation of salary income fbat period, the
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appellant had claimed FTC to the tune of Rs.6,38/960r taxes
already paid in Australia as per Section 90 of thet read with
Article 24(4) of the India-Australia Double TaxatioAvoidance
Agreement (‘DTAA’) read with CBDT Circular 333 date2"
April, 1982. In fact, we find that the appellanasra vested right
to claim FTC under such treaty which ought not tavé been
disallowed by the authorities below merely on th@ewnd of delay
in filing Form No.67. Delay in filing Form No.67sia procedural
delay, is not a mandatory one but a directory regmuouient.
Moreso, double taxation avoidance agreement ovesmidthe
provision of the Act and the Rules cannot contraoythe Act. On
this aspect, we have further considered the judgnrefied upon
by the Ld. AR in the case of Keval Niraj Hutheesing. ITO
(Supra). While dealing with the identical issubetHon’ble Court
was pleased to pass orders relying upon the judgnparssed by
the Bangalore Bench in case of Vinodkumar Lakshrtipas. CIT,
wherein ratio laid down by the Hon’ble Apex Coun ihe case of
Mangalore Chemicals & Fertilizers Ltd. vs. DCIT, prted in
(1992 Supp (1) SCC 21) was followed. The relevabsarvation
whereof is as follows:
“7. Heard both the parties and perused all the vaet material available on record. It
is pertinent to note that the assessee has paidatkes on the income earned in United
Kingdom in that country and assessee is askingridit of the same while filing the return
of income. The CIT(A) held that the assessee hafiled Form 67 before time allowed
under Section 139(5) of the Act and therefore, F&@¥Wis non-est in law does not
categorically discussed the assessee’s case aasdessee has already paid taxes in UK
and as per Article 24(2) of the DTAA between Iratid UK the foreign income cannot be
taxed twice. The decision of Bangalore Tribunatése of Vinodkumar Lakshmipathi vs.
CIT is dealing on the identical situation and théblinal has taken cognizance of the same

in light of the decision of Hon'ble Supreme Courtdase of Mangalore Chemicals &
Fertilizers Ltd. vs. DCIT (1992 Supp (1) SCC 21¢ren it was observed as under:
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“The mere fact that it is statutory does not mattee way or the other. There are
conditions and conditions. Some may be substantandatory and based on
considerations of policy and some others may mebglpng to the area of

procedure. It will be erroneous to attach equal artpnce to the non-observance
of all conditions irrespective of the purposes theye intended to serve."

The Tribunal further held that:

Further reliance was placed on the decision of Hun'ble Supreme Court, in the
case of Sambhaji and Others v. Gangabai and Othlepmrted in [2008] 17 SCC

117, wherein it has been held that procedure cabeaca tyrant but only a servant.
It is not an obstruction in the implementation log fprovisions of the Act, but an
aid. The procedures are handmaid and not the nsstr is a lubricant and not a

resistance. A procedural law should not ordinalily construed as mandatory; the
procedural law is always subservient to and is id ® justice. It was submitted
that filing of Form 67 as per the provisions oftset 90 read with rule 128(9) is a
procedural law and should not control the clainFdiC.

12. It was further submitted that even in the ceintd 80-1A(7), 10A(5) etc,
wherein there is specific provision for disallowaraf deduction/exemption if audit
report is not filed along with the return, variobsgh Courts have taken a view that
filing of audit report is directory and not mandago Reliance in this regard was
placed on the following cases:

¢ CIT v. Axis Computers (India) (P.) Ltd. [2009] 1T&xman 143 (Delhi)

¢ PCIT, Kanpur v. Surya Merchants Ltd. [2016] 72rteeqin.com 16 (Allahabad)
¢ CIT, Central Circle v. American Data Solutions imdP.) Ltd [2014] 45
taxmann.com 379 (Karnataka)

¢ CIT-1l v. Mantec Consultants (P.) Ltd. [2009] 1T8xman 429 (Delhi)

¢ CIT v. ACE Multitaxes Systems (P.) Ltd [2009] BIR 207 (Karnataka).

13. It was submitted that as per the provisionsaftion 90(2) of the Act,
where the Central Government of India has entenéal @ DTAA, the provisions of
the Act would apply to the extent they are moreefieial to a taxpayer.

Therefore, the provisions of DTAA override the ions of the Act, to the extent
they are beneficial to the assessee. Reliance im rédgard is placed on the
following cases and circulars:

Union of India v. Azadi Bachao Andolan [2003] 2RI 706 (SC)

CIT v. Eli Lily & Co. (India) (P.) Ltd. [2009] 178 axman 505 (SC)

GE India Technology Centre (P.) Ltd. v. CIT [201093 Taxman 234 (SC)
Engineering Analysis Centre of Excellence (P.) Lid. CIT [2021] 125
taxmann.com 42 (SC) (Pgs. 106-109 of PB 2-Para% 26)

CBDT Circular No. 333 dated 2/4/82 137 ITR (St.)

It was submitted that when there is no conditioespribed in DTAA that the FTC
can be disallowed for non-compliance of any procaldwprovision. As the
provisions of DTAA override the provisions of tha, Ahe Assessee has vested right
to claim the FTC under the tax treaty, the samenoarbe disallowed for mere
delay in compliance of a procedural provision.
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14. The learned DR reiterated the stand of the magethat rule 128(9) of the
Rules, is mandatory and hence the revenue autéenitiere justified in refusing to
give FTC. He also submitted that the issue was tdblm and cannot be subject
matter of decision in sec.154 proceedings whichrastricted in scope to mistakes
apparent on the face of the record.

15. In his rejoinder, the learned counsel for theséssee submitted that Form
No. 67 was available before the AO when the inionati/s. 143(1) of the Act
dated 28-5- 2020 was passed. He pointed out tleta® or the CIT(A) did not
dismiss the Assessee application for rectificatits 154 of the Act on the ground
that the issue was debatable but rather the detigias given that the relevant rule
was mandatory and hence non-furnishing of Form &¥obefore the due date u/s.
139(1) of the Act was fatal to the claim for FTC.

16. | have given a careful consideration to thekisubmissions. | agree with

the contentions put forth by the learned counsettfe Assessee and hold that (i)
rule 128(9) of the Rules does not provide for diisehnce of FTC in case of delay
in filing Form No. 67; (ii) filing of Form No. 67sinot mandatory but a directory

requirement and (iii) DTAA overrides the provisiook the Act and the Rules

cannot be contrary to the Act. | am of the viewt tha issue was not debatable and
there was only one view possible on the issue whitthe view set out above. | am
also of the view that the issue in the proceedngs 154 of the Act, even if it

involves long drawn process of reasoning, the ansaé¢he question can be only

one and in such circumstances, proceedings u/sofl B#e Act, can be resorted to.

Even otherwise the ground on which the revenueoaitits rejected the Assessee's
application u/s. 154 of the Act was not on the grbthat the issue was debatable
but on merits. | therefore do not agree with thbrsission of the learned DR in this
regard.

17. In the result, the appeal is allowed.”

8. Thus, the facts are identical in the presentecas well and therefore, we direct the
Assessing Officer to give credit for foreign taxpas Form 67 dated 05.04.2021 filed by the
assessee prior to the filing of the appeal befbe@IT(A) after due verification.

9. In result, appeal of the assessee is partlyadlid for statistical purpose.”

7. We find that it has been held by the Hon’ble Ap@ourt on
identical issue that the Rule 128(9) of the IT Raldoes not
provide for disallowance of FTC in the case of delia filing
Form No.67. Filing of such Form 67 is not mandatdyut a
directory requirement. Moreso, when DTAA overridase
provision of the Act, the Rules cannot be contraoythe Act and
hence, this right to claim of FTC is a vested rigtitthe appellant,

cannot be denied. We find sufficient case has beede out by
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the appellant. Hence, respectfully relying upore tkame, we
allow the appeal on this aspect of filing of Fornrn.N67. We
condone the delay, if any. We, thus, direct the CdT(A) to pass
orders on merit strictly in accordance with law wpgiving an
opportunity of being heard to the appellant and mpmnsidering
the evidence on record or any other evidence whtble
appellant may choose to file at the time of heariofgthe

matter.

8. In the result, the appeal preferred by the assedss allowed

for statistical purposes.

| This Order pronounced on  08/02/2024 |

Sd/- Sd/-
(WASEEM AHMED) (MADHUMITA ROY)
ACCOUNTANT MEMBER JUDICIAL MEMBER
Ahmedabad,; Dated 08/02/2024
S. K. SINHA True Copy
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